Tribal Workers' Compensation

CHAPTER 21A. SAN MANUEL TRIBAL WORKERS’ COMPENSATION
ACT

SMTC 21A.1 Short Title

This Chapter shall be known and cited as the San Manuel Tribal Workers’ Compensation Act
(hereinafter the "Act").

SMTC 21A.2 Purpose

This Act is adopted by the San Manuel Band of Mission Indians, a federally recognized Indian
tribe (“Tribe”), for its employees who do not fall within the scope of thgSan Manuel Gaming
Enterprise Workers’ Compensation Act. This Act does not constitute a general waiver of Tribal
sovereign immunity.!

The Tribe, exercising its sovereign regulatory powers, declares that all work-related injuries,
illnesses, and deaths sustained by its employees are withdrawn.from private controversy. This
Act is intended to establish procedures to administer and define the Tribe s'self-funded Workers'
Compensation program, in a manner that is fair to bothemployees and-the Tribe.

SMTC 21A.3 Scope of Coverage

This Act shall apply to all Employees of the Tribe, its"Agencies and Enterprises, except those
employees who are subject to SMTC Chaptér-21, the San Manuel Gaming Enterprise Workers
Compensation Act, who sustain a Compensable \Work Injury, whether the Compensable Work
Injury occurred on or off Tribal Lands;éand to.any Dependents thereof who may be entitled to
benefits or recovery under the terms(of this Act.\ Benefits are limited as set forth in this Act.

SMTC 21A.4 Exclusive Remedy

A. Exclusive Remedy:.. The remediés described in this Act shall be the exclusive method
of compensation-for injuries.arising out of and in the course and scope of employment
with the Tribe, its"Agencies-and Enterprises.

B. Limit of Liability. The liability of the Tribe for all injuries arising out of and in the
course’and scope oflemployment is limited to the compensation provided to injured, ill,
or deceased Employees (and where applicable, Dependents thereof) pursuant to this Act.
Such\liabilityshall not be expanded except by written amendment of this Act by the Tribe.

SMTC 21A.5-Notice of Benefits

The Administrator shall provide to all new Employees and Employees who report a Work Injury,
a notice of benefits describing the Employees’ right to obtain medical treatment for injuries
arising out of and in the course and scope of employment pursuant to this Act.

1 Adopted by the General Council on October 13, 2009. Amended by the General Council on November 14, 2017.
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SMTC 21A.6 Definitions

A.  “Administrator” shall mean the Agency, entity, or person responsible for managing the
Tribe’'s Workers' Compensation Program. Responsibilities include, but are not limited to,
determining the compensability of claims, making payments to injured employees, medical
providers, and others entitled to compensation under this Act. Responsibilities may also include,
managing a trust account for administering the Tribe's workers' compensation liabilities, and,
making reports to the Tribe regarding its program and individual claims. The Administrator's
duties are more fully described in SMTC 21A.11 of this Act.

B. “Agency” shall mean any governmental agency or department of the Tribe, except for
the San Manuel Entertainment Authority and the San Manuel Gaming Commission.

C.  “Child or Children” means the child or children of an Employee, under the age of
eighteen (18), including an unborn child, a child legally adopted priok te-the injury, a child for
whom the Employee is a legal guardian, and a stepchild, if such/Stepchild/was; at the time of the
injury, a member of the Employee's family and substantially dependent upon the Employee for
support. A child does not include any married children upless they are Dependents. A person
might also qualify as a child according to tribal custom arid\tradition as determined by applicable
Tribal Law.

D. *“Claimant” for the purposes of this Act:shall mean-1) any Employee, as that term is
defined herein, who alleges that he or she hassuffered an injury, either specific or cumulative,
or death, arising out of and in the course and secope of that employment, or 2) a Dependent
thereof, who files a claim pursuant to this"Act.

E. “Compensable Work Injury’™means an injury to an Employee when that injury arises
during a period of employment-and while ‘performing the duties of the employment at any
location the Employer requires’the Empleyee to perform the employment activities.

F. “Compensation” means.compensation under this Act and includes every benefit or
payment conferred by this Act upon.art injured employee.

G. “Dependency™means dependent or dependence on an Employee (see definition of
“Dependent™).

H. “Dependent™_means the father, mother, grandfather, grandmother, stepfather,
stepmother; grandson, granddaughter, brother, sister, half-sister, half-brother, niece, nephew,
or any other extended family member as approved by the Administrator, who at the time of the
Compensable ~Weork Injury that causes the Employee's death is actually and necessarily
dependent in whole or in part upon the earnings of the Employee.

I.  “Disability” shall mean incapacity because of injury to earn wages in the same or any
other employment. Disability may be temporary or permanent, partial or total.

J. “Employee” means 1) a person employed by the Tribe, its Agencies or Enterprises,
under any contract of hire, express or implied, oral or written, where the Tribe, its Agencies or
Enterprises has the power or right to control and direct such person in return for which such
person receives a salary or wages and 2) a person who is a member of the Tribal Emergency
Response Team (“TERT”) pursuant to Chapter 32 of the San Manuel Tribal Code, Emergency
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Management Ordinance, who is not otherwise employed by the Tribe and who suffers an injury
while acting in the scope and course of his or her duties as a member of the TERT. For purposes
of this Act, Employee shall not include members of the General Council (unless employed by the
Tribe), independent contractors, contractors, outside consultants, or persons who are covered
pursuant to SMTC Chapter 21, the San Manuel Gaming Enterprise Workers’ Compensation Act.

K. “Employer” shall mean the Tribe, its Agencies and Enterprises, as the case may be.

L. “Enterprise” shall mean any business instrumentality of the Tribe, except for the San
Manuel Indian Bingo & Casino.

M. “Firefighter” shall mean a person employed on a regular, full-time basis by the San
Manuel Fire Department as a firefighter. The term “Firefighter” shall exclude employees of the
San Manuel Fire Department whose principal duties are those of astelephone qperator, clerk,
stenographer, office personnel (including, but not limited to, administrative-assistants and other
similar employees), dispatcher, machinist, mechanic, and any other personnelwhose functions
do not fall within the scope of active firefighting and fire preyvention-services.

N. “First Report of Injury” means the report or potice of a WorK Injury provided to the
Administrator as required by SMTC 21A.7.

O. “General Council” means the General-Council-of the San Manuel Band of Mission
Indians as established by Article 111 of the Tribe’s Articles of Association.

P.  “Independent Medical Examination® shall mean a medical examination and/or
evaluation of the Employee scheduled’by the Employer or Administrator, at the Employer’s
expense, to obtain medical information or.opinion, which shall be conducted by an Independent
Medical Reviewer on the State of Califernia’s.approved list, a Qualified Medical Evaluator on the
State of California’s approved list, or annAgreed Medical Examiner upon mutual agreement of
the Employer and the Employee:

Q. “Maximum Medicahlmprovement” means a medical status in which an injured
Employee’s medical condition’is unhkkely to change substantially in the following calendar year
with or without medical-treatment.

R. “Medical Provider Network (MPN)” shall mean an entity or group of health care
providers approved by San’ Manuel to treat injured workers.

S.  “Permanent Partial Disability” means a level of permanent disability at the time a
permanent and stdationary status and/or Maximum Medical Improvement is achieved, as
established by the assigned treating physician or from an Independent Medical Examination,
which results in an impairment rating of less than seventy percent (70%) and is the result of a
Compensable Work Injury.

T. “Permanent Total Disability” means a level of permanent disability at the time a
permanent and stationary status and/or Maximum Medical Improvement is achieved, as
established by the assigned treating physician or from an Independent Medical Examination,
which results in an impairment rating of seventy percent (70%) or higher and is the result of a
Compensable Work Injury.
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U. “Physician” includes physicians and surgeons holding an M.D. or D.O. degree,
psychologists, acupuncturists, optometrists, dentists, podiatrists, and chiropractic practitioners
licensed by California state law and practicing within the scope of their licensure as defined by
California state law.

V. “Referral Physician” means a Physician to whom an Employee is referred because of
an action under this Act.

W. “Tribal Court” means the tribal court of the San Manuel Band of Mission Indians.

X. “Tribal Lands” shall mean all land occupied or owned by the Tribe, whether in fee or
held in trust by the United States of America.

Y. *“Spouse” shall mean a husband, wife, or registered domestic.partner efithe Employee.
Z. “State” shall mean the State of California.

AA. “Supplemental Job Displacement Benefits” means the apiount payable to an
injured Employee who sustains a Permanent Partial Disability-caused by a Compensable Work
Injury and who does not receive a bona fide offer of permanent.modified or alternative work
from the Employer. Such amount shall help compensate such Employee for the anticipated costs
of vocational retraining or rehabilitation to permit-the Employee to return to gainful
employment.

BB. “Temporary Disability” means aphysical incapacity caused by a Compensable Work
Injury that is expected to be completely/cured.or improved with proper medical attention. This
term includes both a Temporary Partial.Disability arid a Temporary Total Disability.

CC. “Temporary Partial Disability” means a non-permanent medical status caused by a
Compensable Work Injury thatresults in the Employee being able to perform modified or light
duty work assignments of-reduced hows at the direction of a physician approved by the
Administrator, which resultstin diminished earnings as compared to the pre-injury average
weekly wage.

DD. “Temporary Total Disability” means a non-permanent medical status caused by a
CompensableswWork Injury\that results in the Employee being physically unable to perform any
work in thejjudgment.of aphysician approved by the Administrator, which results in a complete
loss of earnings.

EE. “Tribe”means the San Manuel Band of Mission Indians, a federally recognized Indian
tribe.

FF. “Tribal Law” means the statutory and common law of the San Manuel Band of Missions
Indians, including ordinances, rules and regulations adopted by the governing authority of the
Tribe; and the traditions and customs of the Tribe, whether or not codified.

GG. “Work Injury” shall include any physical injury or disease arising out of and in the
course and scope of employment, including injuries to artificial limbs, dentures, hearing aids,
eyeglasses, and medical braces of all types; provided, however, that eyeglasses and hearing aids
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will not be replaced, repaired, or otherwise compensated for, unless injury to them is incident to
a Compensable Injury covered by this Act.

Work Injuries under this section shall be either:

1. Specific occurring, which means that the injury is a result of one incident or exposure
which causes disability or need for medical treatment; or

2. Cumulative occurring, which means that the injury is a result of repetitive mental or
physical activities extending over a period of time, the combined effect of which causes any
disability or need for medical treatment. The date of a cumulative injury is the date upon which
the Employee first suffered disability and knew, or in the exercise of reasonable diligence should
have known, that the disability was caused by his present or prior employment.

HH. “Written Decision” shall mean the following:

1. The finding(s) and decision(s) of the Administrator to accept in full or in part, or deny in
full or in part, any Claim submitted by a Claimant regarding @ Work-Injuny; or

2. The finding(s) and decision(s) of the Administrator to close a claim, determine whether
an Employee is entitled to a benefit, or determine the scope of a benefit level to which an
Employee may be entitled;

3. Any finding, decision, or award reduced to written-form by the Tribal Court.

SMTC 21A.7 Initiation of a Claim

A. Claim Initiation. A claimshall besinitiated by immediate reporting of a Work Injury to
a Supervisor, the Employer, and-the Administrator pursuant to the reporting obligations set
forth in this section below.

B. First Report of Injury. An Employee must report any Work Injury, no matter how
slight, to his/her Supervisor-in-writing within twenty-four (24) hours of the incident that caused
the Work Injury. Eatlureto promptly report a Work Injury within the required timeframe may
lead to denial of &'claim.

C. Supervisor-Reporting Obligations. A Supervisor, upon receiving a First Report of
Injury, must promptly—transmit the First Report of Injury to the Employer and the
Administrator. Failure of a Supervisor to promptly report a notice of a Work Injury may result
in disciplinary action against the Supervisor and shall toll the Statute of Limitations for the claim
as set forth below in SMTC 21A.8.B.2.

D. Provision of Claim Form. Once the Administrator has received a First Report of
Injury, the Administrator shall provide a claim form to the injured Employee unless the injury i)
does not result in lost time beyond the Employee’s work shift on the day of injury, or ii) only
requires first aid treatment, which is any one-time treatment, and any follow-up visit for
observation of minor scratches, cuts, burns, splinters, or other minor industrial injury, which do
not ordinarily require medical care. Such one-time treatment and follow-up visit for observation
is considered first aid even though provided by a physician or registered professional personnel.
The Employee shall promptly complete all forms and provide any other documentation required
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by the Administrator to process the claim. Failure of an Employee to timely submit required
documentation may lead to denial of the claim or closure of the claim for abandonment.

E.

Presumptions of Compensability.

1. Presumption of Compensability Upon Failure to Reject Liability. If the Employee or

Dependent properly files a claim pursuant to the terms of this Act, and the Administrator
fails to reject liability within ninety (90) calendar days after the claim is filed, the Injury
will be presumed compensable. The presumption is rebuttable only by evidence
discovered after the ninety (90) day period.

2. Presumption of Compensability for Certain Injuries Suffered by Firefighters.

a. Eligibility.

Minimum Continuous Service. To be elidgible for consideration of the
presumption under this section, employee must ‘theet”the definition of
Firefighter under this Act, and must have been. in)active service in that
position with the San Manuel Fire(Department for a consecutive and
uninterrupted period of at least thirty-six (36). months.

Extension of Presumption,.” This—presumption shall be extended to a
Firefighter following termination ofservice for a period of three (3) calendar
months for each full year of the requisite service, but not to exceed 120
months in any circumstance, commencing with the last date actually
worked in the specified capacity:

b. Cancer. Certain forms of cancer that are suffered by a Firefighter and develop or
manifest during a period>in which such Firefighter is in the service of the San
Manuel Fire Department shall'be presumed to be a Compensable Work Injury if
the Firefighterdemaonstrates that he or she was exposed, while in the service of the
San Manuel Fire Department, to a known carcinogen as defined by the
International-Agency for Research on Cancer.

Forms of Cancer Presumed to be Compensable. Only the following forms
of cancer are presumed to be compensable under this Section:

1. Lung cancer
2. Leukemia
3. Mesothelioma

All other forms of cancer shall not carry the presumption. Further, the
presumption shall not extend to injuries caused or alleged to be caused by
the inhalation of secondhand tobacco smoke in the San Manuel Casino.

Presumption Rebuttable. This presumption is rebuttable and may be
controverted by medical, scientific or evidence showing no reasonable link
or an absence of a link between the exposure and the cancer. Unless so
rebutted, the Tribal Court is bound to find in accordance with the
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presumption. The presumption is irrevocably waived upon proof that the
Firefighter has engaged in the personal consumption of tobacco, marijuana,
or nicotine devices, or any other substance through the inhalation of smoke
or vapor.

iii. Evidentiary Standard.

1. In rebutting this presumption, the Administrator and/or Employer
may rely on evidence tending to show that the primary site of the
cancer has been established and the carcinogen to which a Firefighter
has demonstrated exposure is not reasonably linked to the disabling
cancer. Such evidence includes but is not limited to:

a. all publicly available peer-reviewed studies cited in the
relevant scientific or medical literature;

b. evidence showing that particular. cancers have been shown
not to be caused by certajitcarcinoegens;

c. evidence showing that.a cancer.is intrinsically of a type that
cannot be related-to occupational carcinogen exposures;

d. evidence shoewing that the period between the exposure and
the manifestation.of the cancer is not within the cancer's
latency period;

e. evidence showing'that the quantity, frequency, proximity, or
duration of the Firefighter’s exposure to the carcinogen was
too small or’too brief to have had any detrimental effect; and

f.\evidence showing that the more likely cause of the cancer was
exposure to a carcinogen or carcinogens outside the course
and scope of employment.

Iv. Compensation Afforded. Compensation that is awarded for cancer shall
include fall hospital, surgical, medical treatment, disability indemnity, and
death benefits, as provided by this Act.

¢. \Presumption Applicable to Firefighting Activities Outside of Tribal Lands. For the
purposes of this section, the phrase “in the service of the San Manuel Fire
Department” shall include any firefighting activities carried out by a Firefighter
outside of Tribal Lands in the Firefighter’s official capacity as an employee of the
San Manuel Fire Department and pursuant to a mutual or automatic aid
agreement between the Tribe and a state, county, or local government.

F. Conditional Denial. If, after exercising due diligence, the necessary information to
accept or deny a claim is not available to the Administrator by the ninetieth (90t) calendar day,
the Administrator may issue a “conditional denial” which permits the Administrator to continue
to investigate the claim for an additional ninety (90) calendar days.
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SMTC 21A.8 Statute of Limitations

A. Statute of Limitations. Except as otherwise provided herein, the right to benefits
under this Act shall be barred unless a claim is filed with the Administrator within thirty
(30) calendar days after the occurrence of the Compensable Work Injury.

B. Tolling of Statute of Limitations. The Statute of Limitations is tolled under the
following conditions:

1. Incapacity of Employee. If a Work Injury incapacitates an Employee, the Statute of
Limitations will not begin to run until the incapacity ends. Notwithstanding the
foregoing, another person on behalf of the Employee may report’a Work Injury to the
injured Employee’s Supervisor, at which time the claim shall be initiated.

2. Failure of Supervisor to Report. If a Supervisor fails to promptly report a notice or
report of Work Injury to the Administrator, the Statute of Limitations shall be tolled
until the Supervisor actually reports the injury to the Employerand the Administrator.
In such event, the Employee or if applicable, a Dependent thereof, must verify that the
Employee reported the Work Injury to his or,her Supervisor'within the twenty-four
(24) hour period required by SMTC 21A.7.B:

SMTC 21A.9 Benefits

Workers’ Compensation benefits payable to Employees pursuant to this Act shall include:

A. Medical Treatment. Employges shall receive quality and timely medical treatment
comparable to the California Medical’Treatment Utilization Schedule.

B. Usual and Customary/Medical Costs.

1. Medical benefitsawill beprovided under the San Manuel Medical Providers Network
and will be comparable to “those ‘established by the California Department of Industrial
Relations, Division ofAMarkers-Compensation and the California Medical Treatment Utilization
Schedule.

2. An injured Employé€e’s medical treatment, up to a maximum of ten thousand dollars
($10,000.00), will. be provided for an alleged injury until the date that liability for a claim is
accepted or rejected,

C. TempararyDisability.

1. Benefits. The benefits payable, and the timing those benefits are paid, to an injured
Employee from a Compensable Work Injury resulting in Temporary Disability of the Employee
shall be comparable to those Temporary Disability benefits recognized as recoverable by the
California Department of Industrial Relations, Division of Workers’ Compensation.

2. Rate of Compensation. If the Compensable Work Injury causes Temporary Partial or
Temporary Total Disability, the disability payment shall be two-thirds (2/3) of the average
weekly earnings. No payment is due during the first three (3) days after the Employee leaves
work as a result of the Compensable Work Injury. If Temporary Disability continues for more
than fourteen (14) days, or the Employee is hospitalized as an inpatient for treatment as a result
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of the Compensable Work Injury, Temporary Disability shall be payable as of the date of the
disability. If the temporary disability compensation rates established by the State change after
the enactment of this Act, such new rates established by the State shall apply.

3. Modified Duty Position. The Employer may offer an injured Employee a temporary
modified duty position on a case-by-case basis. If the Employee refuses the modified duty
position despite having been cleared by the assigned physician to return to the modified position,
then the Temporary Disability Benefits shall cease.

4. Reduction of Benefit Payments. Temporary Disability payments shall be reduced by
the sum of unemployment compensation benefits, automobile insurance payments and
recoveries, health insurance benefits, other payments from third parties related to the
Compensable Work Injury, and extended duration benefits received by the Employee for a
Compensable Work Injury during the period of such disability. The.injured Employee shall
report any pensions, disability payments or earnings to the Administrator within ten (10)
calendar days of receipt of such funds. Failure to do so shall constitute fraud and action may be
taken against Employee to recoup any benefits paid.

5. Cessation of Benefit Payments. Temporary Disability-payments shall cease where the
Employee:

i.  hasreached Maximum Medical'lmprovement; or
ii.  becomes incarcerated; or

iii.  is terminated for miseonduct, quits-work, or declines a bona fide offer of light
or modified duties and. the Employee is cleared by the assigned treating
physician to engage in such.modified position; or

iv. the Employee.is notauthorized by the assigned treating physician to miss work.

6. Supplemental Payments: An.Employee who sustains a Compensable Work Injury may
choose to supplement Temporary Disability payments with available leave credits to receive a
benefit that is comparable to their full net pay. Leave credits include any accumulated sick leave,
vacation, annual/leave, compensated overtime, or any other form of paid leave that is available
to the injured’Employee.

7. Firefighter Leave of Absence with Pay In Lieu of Temporary Disability Payments. A
Firefighter, with at least thirty-six (36) months of consecutive and uninterrupted service with
the San Manuel Fire Department, and employed on a regular, full-time basis, who is disabled,
whether temporarily or permanently, by injury or illness arising out of and in the course and
scope of his or her duties, shall become entitled to a leave of absence while so disabled without
loss of salary in lieu of temporary disability payments or maintenance allowance payments, if
any, that would be payable under this Act, for the period of the disability, but not exceed a
cumulative total of one (1) year, or until that earlier date as he or she is retired on permanent
disability pension, and is actually receiving disability pension payments, or advanced disability
pension payments offered by the Tribe to Firefighters.
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D. Permanent Partial Disability.

1. Indetermining the percentages of permanent disability, account shall be taken of the
nature of the physical injury or disfigurement, the occupation of the injured worker, and the
Employee’s age at the time of the Compensable Work Injury, with consideration given to the
diminished ability of the Employee to compete in an open labor market.

2. The schedule of the California Department of Industrial Relations, Division of
Workers’ Compensation shall be used as a comparable guideline in determining the percentage
of permanent disability but is not prima facia evidence of a percentage of disability.

E. Permanent Total Disability. The benefits payable, and the timing those benefits are
paid, to an injured Employee from a Compensable Work Injury resulting in.Permanent Total
Disability of the Employee shall be comparable to those Permanent.Total Disability benefits
recognized as recoverable by the California Department of Industrial-Relations, Division of
Workers’ Compensation.

F. Vocational Rehabilitation Services. If an“Employee who has suffered a
Compensable Work Injury is unable to return to his or hier usual and customary work due to a
Permanent Disability, or in the alternative, a permanéntunodified or an alternate position, the
Employer will work with the injured Employee to-provide:the means necessary to return the
Employee to suitable gainful employment. This may waclude either:

i.  Vocational Rehabilitation Maintenance/Allawarice (VRMA) to be paid at the rate
comparable to that provided to an injuredworker. undey the California Department of Industrial
Relations, Division of Workers’ Compefisation, at the‘time of the injury; or

ii. A provision as a part of any-permanepnt disability compromise and release settlement
to cover for Supplemental Job Displacement Benefits.

When an injured Employee.agrees to accept, or is ordered to receive vocational rehabilitation
services, the Employee thereby.admitsthat he or she is incapable of performing the job duties of
his or her former position.-Upon written agreement accepting vocational rehabilitation services
or upon the filing of-an-qrder to enter vocational rehabilitation services, whichever comes first,
the Employee shall be deemed to have voluntarily resigned his or her job position.

G. Death Benefits.

1. When'a Compensable Work Injury causes death within five (5) years from the date of the
injury,~the_Employer shall be liable for compensation to the Dependent of the injured
Employee as provided for in this section. The Dependent must be a spouse or a minor
child totally or partially dependent upon the injured worker at the time of the injury and
at the time of death to qualify for benefits.

2. The death benefit payable to an Employee whose death is proximately caused by a
Compensable Work Injury shall be comparable to those benefits recoverable under the
California Department of Industrial Relations, Division of Workers’ Compensation at the
time the Compensable Work Injury was sustained.
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3. The weekly compensation will be divided between the qualifying Dependents in
proportion to the percentage of support each received from the deceased Employee. It will
be presumed that each qualifying Dependent received equal support from the deceased
Employee.

SMTC 21A.10 Acts Outside Course or Scope of Employment. Benefits, coverage, and
compensation under this Act shall not be paid when the Administrator determines that an
Employee’s injury arose from the Employee acting outside of the course or scope of his or her
employment. Examples of acts outside of the course and scope of employment shall include,
but are not limited to, the following situations:

i Where the injury occurs while the Employee is commuting to or from work,
except where such injury occurs during a side trip during the commute jthat was 1)
requested by the Employer and 2) directly connected to thé Employee's work duties;

ii. Where the injury is caused by the intoxigation of\the injured Employee,
whether such intoxication is caused by alcohol, marijuana,\or any other drug or
controlled substance;

iii. Where the Employee has willfully, deliberately, and/or recklessly caused his
or her own injury or death;

iv. Where the injury arises out of an altercation in which the injured Employee
is the initial physical aggressor;

V. Where the injury1s caused by the commission of a criminal act by the
injured Employee for whith he or she has been convicted by a court of competent
jurisdiction;

vi. Where the.injury is completely caused by a pre-existing condition or illness;
Vii. Where a psychiatric injury occurs and

a)—the actual events of employment were not the predominate cause (51
percent orgreater) among all the combined causes of the psychiatric injury;
or

b) .thepsychiatric injury was the result of a violent act, or resulted from direct
exposure to a significant violent act, and the actual events of employment
were not a substantial cause (35 percent or greater) of the injury; or

c) the psychiatric injury was substantially caused by lawful, non-
discriminatory, good faith personnel actions (including but not limited to
being subject to lawful disciplinary action).

Viii. Where the injury arises out of voluntary participation in any off-duty
recreational, social, or athletic activity not constituting a part of the Employee’s work
related duties, including but not limited to, activities sponsored by the Employer,
except where these activities are a reasonable expectancy of, or are expressly or
impliedly required by, the employment.
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SMTC 21A.11 Workers’ Compensation Administrator

A.

vi.

Vil.

viii.

Administrator Authority. The Administrator shall act on behalf of the Employer in
receiving, processing, and administering Workers’ Compensation claims under this Act.

Administrator Responsibilities. The responsibilities of the Administrator shall
include, but are not limited to, the following:

Determining the compensability of claims pursuant to the provisions of this Act,
including but not limited to the following:

a. eligibility for Employee and Dependency Benefits;
b. applicable Benefit amounts;

c. compensation rate and duration; and

d. allocation of Dependency benefits.

Approving or disapproving any change of an mjured Employee’s primary Physician,
referral to a Referral Physician, or surgicalprocedure;

Making payments to Claimants;

Processing reports and paying-bills-submitted by medical care providers and other
vendors;

Managing a trust accountfor-managing and paying the Employer’'s Workers’
Compensation liabilities;

Providing reportsuto the Tribe’s Human Resources Department regarding the
Workers’ Compensation pregram and individual claims, where required;

Providing reportsito the insurance carrier regarding the Workers’ Compensation
program and individual claims, where required;

Providing notice to Employees/Claimants of the following:

a.—Notice of Choice of Physician. The Administrator shall notify an Employee who
has submitted a First Report of Injury that the Employee is entitled to his or
her choice of physician within the Tribe’s Medical Provider Network. If the
Tribe does not have a Medical Provider Network, the Employee is entitled to
his or her choice of physician after thirty (30) days have elapsed from the date
the injury is reported.

b. Notice of Administrator’s Determination. Within ninety (90) days of receipt of
a First Report of Injury, and based upon investigation and available
information at the time, the Administrator shall determine the responsibility of
the Employer for the injury; either accept or deny a claim; and advise the
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Employee and Employer of its determination or the necessity of postponing
that decision for another ninety (90) day period to obtain additional
information necessary to rendering a decision. The Administrator will
determine the reasonableness and necessity of medical care and charges and
will determine amounts payable under this Act.

Causes of Action on Behalf of the Employer. The Administrator shall, on behalf
of the Employer, vigorously pursue any cause of action related to a Compensable Work
Injury assigned to the Employer under this Act.

SMTC 21A.12 Compromise and Release

Nothing in this Act shall impair the rights of the parties to compromise anyliability that is
claimed to exist under this Act from an injury, disease, or death covered under)the provisions
herein. After reaching a compromise, a copy of the release or compromise agreément signed by
both the Claimant and the Administrator shall be presented to“the 'General Council, or a
designated representative, for approval. If approved, the/Administratorshall enter an award
based on the release or compromise agreement.

SMTC 21A.13 Claim Closure

A claim shall be closed when any of the following occur:

1)

2)

3)

4)

5)

6)

7)
8)
9)

The Administrator has paid a settlement to the injured Employee in exchange for a
general release of any and all further liability;

The Administrator has extended all.Benefits due under this Act to the injured Employee
or the Dependent(s);

The injured Employee. or his or her'Dependents fails to appeal a Written Decision within
the required thirty (30)-day time period;

The injured-Employee unreasonably fails to follow up with required or recommended
medical treatment, or has abandoned medical treatment as evidenced by failure to attend
two (2) consecutive médical appointments without a showing of good cause;

No material improvement can be reasonably expected from continued medical treatment,
and all.other Benefits have been exhausted or otherwise paid;

Upon discovery that the injury occurred due to an act outside the course or scope of
employment;

Upon discovery that the injured Employee committed fraud with respect to the claim;
Upon incarceration of an Employee; or

Pursuant to an order of the Tribal Court.
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SMTC 21A.14 Medicare

The Medicare/Medicaid SCHIP Extension Act (MMSEA) sets forth reporting requirements for
insurers when criteria has been established pursuant to the MMSEA. The Employer recognizes
those requirements and nothing herein shall prevent the Administrator from protecting
Medicare’s interests where required to do so. When a Claimant is entitled to supportive
medical care after maximum medical improvement is achieved pursuant to this Act, such
supportive care will only be provided as specified by a Physician authorized by the
Administrator. Where a claim has been closed due to abandonment, award, or settlement,
neither the Employer, its insurer, or the Administrator shall have any further obligation to pay
benefits under this Act, inclusive of any subsequent Medicare liens.

SMTC 21A.15 Recovery of Payments Made Due to Error, Mistake) Erroneous
Adjudication, Fraud, etc.

A. Whenever any Compensation is made because of clérical error, mistaken identity,
innocent misrepresentation by or on behalf of the recipient thereof mistakenly acted
upon, or any other circumstances of a similar naturénet induced-by fraud, the recipient
thereof shall repay it. The Administrator must{make a-claim” for such repayment or
recoupment within one year of making any such payment.or it will be deemed that any
claim therefor has been waived. The Administratormay waive, in whole or in part, the
amount of any such timely claim where/the recovery would be against equity and good
conscience.

B. Whenever any Compensation has been ‘made” pursuant to a determination by the
Administrator, and timely protest.or appeal therefrom has been made, which results in a
final decision that the Claimant is not entitled to such payments, the Claimant shall repay
such sums. Subject to apprevalby the General Council or their authorized representative,
the Administrator maywaive, in whaolegor in part, the amount of any such payments where
the recovery would pe against equity and good conscience.

C. Whenever any.Compensation has been determined by the Administrator or the Tribal
Court to be induced by fraud, the recipient thereof shall repay any such payment together
with a penalty of-fifty percent (50%) of the total of any such payments. The Administrator
must make'a claim\for such repayment or recoupment within (1) one year after discovery
of the'fraud, or any such payment or any such claim shall be deemed to have been waived.

SMTC 21AX6 Claims Files and Records Confidential

All Employer and Administrator records shall remain under the ownership of the Tribe at all
times. Information contained in the claims files and records of injured Employees under the
provisions of this Act shall be deemed confidential and shall not be open to public inspection.
The Employee, Dependents, or representatives of the same, be it an individual or an
organization, may review the claim file or receive specific information therefrom upon the
presentation of the signed authorization of the claimant. The Employer or its duly authorized
representatives may review any files of their own injured Employees in connection with any
pending claims. Physicians treating or examining Employees claiming benefits under this Act,
or Physicians giving medical advice to the Administrator regarding any claim may, at the
discretion of the Administrator, inspect the claims files and records of the injured Employee;

21A-14



Tribal Workers' Compensation

and other persons may make such inspection, at the Administrator's discretion, when such
persons are rendering assistance to the Administrator pertaining to administration of this Act.

SMTC 21A.17 Dispute Resolution

A. Mediation. The Administrator may, at its sole discretion, require that a disputed
determination made by the Administrator be subject to mediation prior to a hearing
before the Tribal Court. Mediation is binding only upon all parties executing a written
agreement. The Administrator shall appoint an independent mediator for this purpose.

B. Tribal Court Hearing.

1.

Right to a Hearing. Any injured Employee or Dependent thereofwho disagrees with
a determination made by the Administrator may request & hearing hefore the Tribal
Court.

Timeframe for Filing a Request for a Hearing. A reguestfor a hearing before the Tribal
Court must be filed by the Employee or Dependént.thereof within thirty (30) days of
receipt of the Administrator’s final Written Decision. Failure to request a hearing
within the time specified herein renders the Administrator’s decision unappealable.
An Employee or Dependent may also regquest-a hearing/pursuant to this section if the
Administrator has not issued a Written Decision-within ninety (90) days of the
Administrator’s receipt of a First Reportof Injury.

Request for a Hearing. Requests-for a-hearing before the Tribal Court may be made
by sending a written request by first'class; certified, or overnight mail to:

Claims Administratar
Workers’ Compensation Administration
777-SarvManuel Blvd., Highland, CA 92346

Scheduling .and-Extension of Initial Hearing Date. The Tribal Court shall set the
matter for hearing within ninety (90) days of receipt of the request for a hearing from
the Employee ar Dependent. The Employee or Dependent may request in writing one
extension of the initial hearing date of up to ninety (90) days, which, if filed during the
pendency-of the)jnitial ninety (90) day period, must be granted by the Tribal Court.

Whritten Notice of Hearing Date. The Tribal Court shall send written notice to each
party.informing them of the hearing date at least thirty (30) days prior to the hearing.

Discovery. All medical reports relating to the claimed Work Injury must be filed with
the Tribal Court and served on all parties at least fifteen (15) days prior to the hearing
date, if the reports have not been previously disclosed. Either party may request
disclosure of witness statements, if any such statements exist, at least fifteen (15) days
prior to the hearing date.

Depositions. Upon written request by a party, depositions may be ordered by the
Tribal Court. The Tribal Court shall have authority to order depositions of party
witnesses, including current Employees of the Employer. Fees incurred in taking any
such deposition shall be borne by the party requesting the deposition. Claimant’s
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refusal to submit to any deposition ordered by the Tribal Court shall be grounds for
denial of the appeal.

8. Conduct of Hearing. The Tribal Court shall consider relevant evidence, hear witnesses
and receive exhibits to fulfill its goals of making a just and final determination.

9. Notice of Evidence. When written evidence is offered in lieu of oral testimony, one
copy of said written evidence shall be filed with the Tribal Court and one copy shall be
served on all parties at least thirty (30) days prior to the hearing of Claimant’s appeal.
The Tribal Court may waive this time requirement.

10. Medical Evidence. Medical evidence must be in the form of a(written report. The
reports should include the following information, where applicable:

a. Date of the examination;
b. History of the injury;
c. Patient’s complaints;

d. A listing of all documents reviewed, or relied upon that support the
physician’s opinion;

e. Patient’s medical history‘and residualsthereof, if any;
e. Findings on examinatjon;
f. Diagnosis;

g. Opinion as to.the nature, extent, and duration of disability and work
limitations, including whether-or not the disability is permanent and/or stationary;

h. Cause-of the disability;

i. Jreatmentindicated,;

1. Apportionment of disability, if any;
k. Basis for all medical opinions;
I-—Signature of physician.

11. Weight of Evidence. When considering evidence, the Tribal Court shall give greater
weight to medical reports that contain more pertinent information than to those
reports that do not contain such information.

12. Additional Rules of Evidence. Additional evidentiary rules may be promulgated as
needed by the Tribal Court.

13. Standard of Proof. The Tribal Court shall weigh the evidence, testimony of witnesses,
and exhibits and make its decision based on the preponderance of the evidence. The
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14.

15.

16.

17.

18.

19.
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Tribal Court shall be the sole judge of the credibility of witnesses and the relevancy of
proffered evidence.

Burden of Proof. The burden of proof in any hearing before the Tribal Court shall be
on the Employee or Dependent to prove by a preponderance of the evidence that
compensation under this Act is warranted. Upon request, a Dependent who has filed
a claim must furnish the Administrator with proof, satisfactory to the Administrator,
of the nature, amount, and extent of the contribution Employee made to Dependent’s
support. Dependent shall have the burden of proof on such issue in any hearing before
the Tribal Court.

Right to Counsel. The Employee or Dependent may have legalfepresentation at any
hearing before the Tribal Court at the Employee or Dependent’s own expense.

Order of Authorities. In resolving issues presented in a case; the Tripal Court shall
look to and give weight as precedent to the following.mandatory-authorities in the
following order:

a. This Act;

b. Other applicable laws of the Tribe;

c. Common law of the Tribal Court; and

d. Customs, traditions, and generally accepted practices of the Tribe.

If an issue cannot be resolved by reliance’on mandatory authorities, the Tribal Trial
Court may look to the following.seurces as persuasive authority only (in no particular
order):

a. CommonJaw of other tribes;

b. Federal commaon law;

c. Lommon law of the State of California; and/or
d-» Common law of other states.

Procedural Rules. The Tribal Court may promulgate procedural rules governing the
adjudication of contested matters arising under this Act.

Final Binding Decision. Upon hearing the matter and making a determination of
liability under this Act, the Tribal Court shall issue a final Written Decision. The
Written Decision shall state the final determination of the Tribal Court on all issues
before it. All Written Decisions of the Tribal Court are final, and shall be binding and
enforceable upon the Tribe and the Employee or Dependent. No attorney’s fees, costs,
or punitive damages shall be awarded to any Employee or Dependent in such an
action.

Provision of Approved Benefits During Tribal Court Review. During pendency of an
Tribal Court proceeding, the Employee or Dependent shall continue to receive all
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benefits approved by the Administrator in its original written decision, but shall not
receive any new benefits claimed before the Tribal Court, unless ordered by the
Tribunal. Payments made to Claimant during the pendency of the proceeding shall
not be recouped or recovered by the Administrator or the Employer, except where
such payments qualify for recovery under SMTC 21A.15 or by order of the Tribal Court.

SMTC 21A.18 Severability

If any part of this Act is held to be invalid by a court of competent jurisdiction, the remainder
shall continue to be in full force and effect to the maximum extent possible, unless otherwise
provided herein.

SMTC 21A.19 Effective Date; Amendment

This Act shall be deemed to have taken effect upon adoption by the Fribe. This Act may be
amended in accordance with applicable Tribal law. Any amendments to‘this Act shall become
effective on the date such amendments are adopted by the Tribe.

SMTC 21A.20 Sovereign Immunity

Nothing hereunder is intended to be or shall be interpreted to be a®vaiver of sovereign immunity
of the San Manuel Band of Mission Indians, its Agencies or-Enterprises, from unconsented suit
in Tribal, Federal, or state courts (in any statédin the United States, including California), or in
any other proceedings, administrative or otherwise; notexpressly set forth in this Act.
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